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With the adoption of statutes, policies and administrative guidance since the late 1980s, statutory child welfare agencies
around the world have been implementing practice approaches to resolving and addressing child abuse and neglect concerns
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With the adoption of statutes, policies and administrative guidance since the late 1980s, statutory
child welfare agencies around the world have been implementing practice approaches and system
reforms to resolving and addressing child abuse and neglect concerns that involve extended family
systems in decision making and planning. Still to this day, New Zealand’s Oranga Tamariki Act
(OTA),1 also known as the Children and Young Persons Well-being Act 1989, is the most compre-
hensive example of legislation that requires, and with very specific provisions, the family group
conference (FGC) as a decision-making construct in child welfare.

Other countries have also attempted to implement the FGC but with patchwork policies and
guidance documents and without comprehensive legislation. What is often missing from these inter-
national efforts is recognizing that the OTA is predicated on the concept of citizens’ rights to make
decisions about issues that concern them. The consequence is that there is emphasis on ostensibly
limiting the decision-making powers of government and correspondingly increasing the decision-
making powers of all family groups, as a check and balance to the powers of the state in family life.
This article explores two primary legislative protections—privilege and confidentiality—within the
FGC context, first describing this in New Zealand, followed by examples from the United States.

I. THE ORANGATAMARIKI ACT

In Aotearoa/New Zealand, the OTA is the public law statute dealing with children where there
are concerns for the safety of children2 arising from allegations of neglect or abuse or where the
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children have been involved in criminal offenses. The OTA requires that the best interest and well-being
of the child is the paramount consideration in dealing with cases that come within it.3 The OTA has a
range of applicable principles related to its operation and are applied where issues relating to children
who may be embraced by the Act are determined.4

With an acknowledgment that institutional racism has disproportionality impacted M�aori, the
OTA promotes the M�aori worldview relating to children and the place of children within that society.
Accordingly, the Act looks further afield than the parents and guardians of the child as the people pri-
marily responsible for making decisions about the care of the children to include the child’s extended
family (wh�anau) and broader family (hap�u) and tribal groups (iwi).5 This M�aori worldview applies to
all children in Aotearoa/New Zealand who may be embraced by the operation of the OTA, regardless of
their ethnicity. This is now re-emphasized by the inclusion of three M�aori expressions in the Act as of
July 1, 2019 (and which are specifically defined in section 2, the interpretation section and then placed
in the principles sections). They are “mana tamaiti (tamariki),”6 “whakapapa”7 and “whanaungatanga.”8

They will go to inform decision making that occurs under the Act, including deliberations of the family
group conference.

Essential to the operation of the OTA is the FGC. This is the core of the Act and nothing sub-
stantive can be done, including any court proceedings that may be instituted, without an FGC being
convened.9 In order to understand the role of the FGC, an understanding of the historical context is
required.

II. A HISTORICAL PERSPECTIVE10

On February 6, 1840 a treaty was signed between representatives of the British Crown and
rangatira (chiefs) of the indigenous people of Aotearoa—M�aori. A partnership relationship was cre-
ated through the signing of Te Tiriti o Waitangi/Treaty of Waitangi on February 6, 1840. Debate
and controversy about the interpretation of that treaty has occurred since. The history of
New Zealand’s emerging understanding of that treaty is well demonstrated by the development of
the OTA.

For M�aori, children are precious treasures, or “taonga:”11 Taonga is an expression:
… which has comparatively recent usage by non-M�aori and is essentially metaphorical. Taonga

… are both tangible, such as mere and hei-tiki (greenstone weapons and ornaments) and intangible,
such as language and knowledge. Taonga belong to a descent group but at any given time are held
by individuals on behalf of that descent group, in trust for future generations. As taonga, children
are to be treated with respect, responsibility, love and care by all members of the group.12

As such, M�aori children were never, and still today are not, the exclusive property of their par-
ents as they are in P�akeh�a (European non-M�aori) society. Rather, they are the children not only of
their parents, but also of their wh�anau and hap�u.13 The child is a member of a wider kin group that
has traditionally exercised responsibility for the care of the child. M�aori children belong to their
wh�anau, hap�u and iwi,14 with the “physical, social and spiritual well-being of a M�aori child is inex-
tricably related to the sense of belonging to a wider wh�anau group.”15 This was, and is, the case for
wh�angai16 children too. Wh�angai children are cared for by relatives, both within and without the
hap�u, of the child. Their placement could not be with strangers or into another culture as this was
an avoidable act of cultural violence.17 It is argued that sustaining M�aori children’s cultural connec-
tions within their cultural and familial groups supports their identity development and helps to insu-
late M�aori children from the damaging impacts of institutional racism.

It is through this specific paradigm of recognizing familial life that wh�anaungatanga18 is
expressed and mana enhanced.19 Integral to this is mauriora, the development of a secure cultural
identity, which among indigenous peoples is a prerequisite20 promoting health, wellness and social
capital.21 For M�aori knowledge of whakapapa, through which M�aori children learn their specific
genealogical story, is the means by which they develop an understanding of who they are, which
they can, in turn, pass onto their own children.22
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A. COLONISATION AND ASSIMILATION

This fundamental worldview of the nature of children was clearly at odds with the English
(P�akeh�a)-New Zealand legal paradigm of children. Consequently, the imposition of an Anglo-
centric legal system, whereby children were not seen as belonging to the wider wh�anau or hap�u,
contributed to dislocation and discontent at all levels of M�aori society. Legislative reform from the
Native Land Act 1901 (which required registration23 of wh�angai children and its subsequent 1910
amendment which removed legal recognition to wh�angai placements)24 saw a further and related
process of disempowerment for M�aori. Although M�aori could formally adopt M�aori children and
P�akeh�a could adopt M�aori children,25 it was not permissible for M�aori to adopt P�akeh�a children.
The adopted M�aori child assumed a new lineage and lost the binding ties that ordinarily exist
between a child and his or her parents.26

The distancing of M�aori from their cultural norms continued with the M�aori Affairs Act 1953. The
Act removed recognition of M�aori customary marriage and confirmed that no M�aori since 1909 was
able to adopt any “child in accordance with M�aori custom.”27 Notwithstanding the passing of the Adop-
tion Act 1955, the adoption of M�aori children by M�aori remained within the jurisdiction of the M�aori
Land Court until 1962. Adoptions then took place under the Adoption Act 1955, completing the process
of legal assimilation.28

The Children and Young Persons Act 1974, 29 the immediate predecessor to the OTA, and the
administration and operation of that Act by the (then) Department of Social Welfare continued, and
was indicative of, that assimilationist approach. Prior to the 1960s, M�aori child welfare was seen as
being the responsibility of, and left to, the wh�anau.30 With the de-population of the rural country-
side this changed and drew M�aori to the attention of the mainstream welfare authorities.31 The oper-
ation of the 1974 Act, with the removal and placement of M�aori children in non-kin placements,
conflicted with the belief that children should not be removed or isolated from their wh�anau, caus-
ing significant anguish.32 There was little, if any recourse, at law for families whose children were
taken, with “the only control”33 being provisions inserted in 1977 into the 1974 Act which required
decision-makers to have regard to family groups and wh�anau when it came to questions of removal
and placement of children. M�aori children who were in foster care felt an absolute sense of disloca-
tion when placed outside of their wh�anau.34

B. PUAO-TE-ATA-TU

The discontent within M�aori about what was happening to their tamariki and mokopuna35 was
one manifestation of a powerful indigenous renaissance that was then occurring. This was made
very clear by the report Puao-Te-Ata-Tu (Daybreak),36 the preface of which records that:37

At the heart of the issue is a profound misunderstanding or ignorance of the place of the child in M�aori
society and its relationship with wh�anau, hap�u iwi structures.

In the context of the OTA and its genesis, it is hard to exaggerate the importance and influence of
Puao-Te-Ata-Tu.38 This report played a highly significant role in the development of the OTA in
crystallising fundamental concerns M�aori had about the role they played in society and how that was
marginalized in the construction and operation of social policy in respect to children. Puao-Te-Ata-Tu
had its origins in dissatisfaction with both an original public discussion paper and the Children and
Young Persons Bill introduced into Parliament in December 1986. The report highlighted issues (con-
sequences)39 arising from the colonial settlement of New Zealand and the legacy of institutional rac-
ism within the Department of Social Welfare. It noted “several complaints of children being placed
with children outside of the kin group intended to meet the child’s immediate and material needs but
without any (adequate) attempt to find foster parents within the hap�u40” and of hap�u being rarely con-
sulted, “often as an omission, but more usually through a positive opinion that the hap�u had no right
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to be involved, or because of an exaggerated emphasis on ’confidentiality.’”41 Puao-Te-Ata-Tu named
the issue: “Institutional Racism.”42

Although the Bill and accompanying discussion paper were commended for their enlightened
approach to children and their needs, and to the independence and integrity of the family, there was
nonetheless significant criticism of its monocultural nature. Puao-Te-Ata-Tu noted that in respect of
M�aori: 43

… social work practices in regard to court procedures, adoption and family case work contributed to the
breaking down of the wh�anau system and the traditional tribal responsibilities of the M�aori lifestyle…
[and with] [D]epartmental foster… frequently seen as insisting on unrealistically high standards… [T]he
area of fostering and adoption and the practice of confidentiality caused considerable concern. This not
only denied the extended family its traditional rights but often resulted in a child being placed without
any information about tribal identity being available for proper consideration. It was also stated that
adoptive and foster parents were selected on the P�akeh�a basis of material values, while the ability of
M�aori to bring a child up in its own wh�anau surrounded by tribal aroha, was ignored.

The Government accepted that the spirit and recommendations of Puao-Te-Ata-Tu should be
incorporated into the Bill.44

C. THE AMENDING BILL/THE OTACT

A significant feature of the Act was and remained its emphasis on family and the imperative to
keep children, when possible, within their families. This reflected the concern of M�aori arising from
their experience of the operation of the Act’s predecessors.45 Durie noted that the Bill,46 as first dra-
fted, “was felt by many M�aori to over-emphasise the paramount interest of the child, ignoring
wh�anau (family) rights … [with the Bill being] redrafted to reflect ’the family centred focus’,
’wh�anau decision making’, and ’family orientated practice.’” This was a “philosophical shift” that
some commentators thought could “compromise the safety of the child.”47 However, the Act none-
theless retained the requirement that when children cannot be maintained in their birth families,
they must have the right to have their sense of continuity and personal and cultural identity
maintained and for this to occur in a positive manner. This is for the purpose of protecting the
M�aori child from the “pervasive and detrimental effects of the dominant P�akeh�a culture as they
enter the care system.”48

III. THE FAMILY GROUP CONFERENCE

Although there have been significant amendments to the legislation since July 1, 2019, the fam-
ily group conference remains at the very heart of the OTA. Its operation is central to everything that
occurs under the Act in both its care and protection, and youth justice environments. It is the pri-
mary way in which the family and extended family group of a child or young person—his or her
wh�anau, hap�u and iwi—participate in decision-making when their child or young person is the sub-
ject of intervention by the state in the form of either Oranga Tamariki, should there be a care and
protection issue, or Oranga Tamariki, and/or the police in respect of child or youth offending. It has
been described as the formal vehicle for collaboration between the state and the family.49 In 1989
the then Minister of Social Welfare was reported as saying in regard to a case of sexual abuse that
he saw the family group conference as saying to the child “your position and your world are
secure—those closest to you are ready to listen to you and put things right.”50

The inherent concept behind the family group conference is that by convening the widest net of
members of the child or young person’s family, a family group will be formed which is positioned
to make decisions for and with the child/young person. This is on the premise that family knows
“best” and that the context for resolving child protection concerns is the family group. This
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conversation nonetheless takes place within an overarching paradigm set by social workers as they
present the issues of concern that have led to the conference being convened.

While the two conferences—care and protection, and youth justice—differ in the process, they
serve the same purpose. This is to agree on a plan which addresses the identified concerns that are
before the conference and which will make sure that matters are put right to the extent possible.51

More formally, the FGC is to make such decisions, recommendations, and plans as are in accor-
dance with the principles of the Act and which the conference thinks are necessary or desirable—
sections 6, 13, and 258.

The FGC process has been enhanced by amendments passed in 2017 and which took effect as of
July 1, 2019.52 A conference can now be held when a report of concern is received and where it is
considered that holding a conference will assist in formulating a plan to help the child, notwith-
standing that there are no identified care and protection issues. This makes the FGC a vehicle for
delivering support to children and families, where that is perceived as being necessary but where
the issues do not reach the statutory definition of the child being in need of care and protection.

When there are formal court proceedings, a lawyer will be appointed to represent the child or
young person. This will be a youth advocate where there are proceedings for young people in the
youth court (addressing criminal offending) or a lawyer for child in respect to proceedings in the
family court. Where a conference takes place and there are no proceedings, care must be taken by
the Co-ordinator to address any power imbalance between the family/family group and the profes-
sionals. Concerns have been raised over the actual functioning of family group conferences with
various suggestions made on how that could be improved.53

IV. THE FGC PROCESS

The conference is convened by a Co-ordinator. The position of Co-ordinator is a statutory one
established under the Act and will be either a care and protection Co-ordinator or a youth justice
Co-ordinator.54 The Co-ordinator is employed55 by Oranga Tamariki and although the Co-ordinator
holds a statutory and ostensibly independent position, he is nonetheless directly accountable to
Oranga Tamariki.56 The Co-ordinator is responsible for organizing the conference by widening the
family circle and arranging for family and professionals who are involved to attend the conference.
The family may also invite support people. In arranging the conference, the Co-ordinator is to make
all reasonable endeavours to consult with the family as to date, time, place, and the procedure to be
followed at the conference, and, to the extent possible, to give effect to the wishes of the child’s
family in regard to these. It is unclear to what extent views of the family are taken into account, in
terms of the organisation of a conference. The process/procedure of a conference cannot be signifi-
cantly departed from as this is prescribed by the Act. The ability of the family group conference to
regulate its own procedure does not mean it can agree to record details about any non-agreement,
or the opinions of individual participants or their differing views. An exception is the views of the
child, which must be recorded in the written decision, and if the views are not followed, the reasons
for doing so.57

Interestingly, while seldomly implemented, there are provisions of the OTA that empower Co-
ordinators to enable the family to determine the process of the conference and also delegate some
of its key functions to others. These empowering functions, when implemented, would enhance the
rights and power of the family group in constructing and individualizing processes that align with
their norms, decision-making styles and traditions.

The Act differentiates between those who are “entitled” to be at the conference and those who
are information givers. The former are able to participate in the decision-making processes of the
conference, and include the child who is the subject of the conference,58 the parents and guardians
or the person having care of the child, a member of the child’s family, wh�anau or family group, the
lawyer for child, and youth advocate. The information givers are there for that specific purpose
only. This provision has been strengthened since July 1, 2019 as OT are required to enter into
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partnerships with iwi whereby iwi will have the responsibility for arranging the FGC process and
engaging the Co-ordinator.

The family group conference takes place in three stages. In the first stage of information giving
and sharing, the social worker outlines the issues of concern and needs for the child or young per-
son, followed by information sharing by other professionals and agency representatives—resulting
in a comprehensive portrait to address the well-being of children. The information provided to the
Family Group Conference at this initial stage is not “confidential” as it is known by people outside
of the FGC and is part of the external record held by those whose concerns have led to the FGC
being held.

The second stage is private family time. Here, the family group has time alone to consider the
information and decide whether there is agreement that a care or protection59 order should be made
(reflecting that the child is in need of care and protection or has committed the offence charged). If
there is no agreement, then the conference ends. As with all stages of the conference, this family
time is also privileged and confidential. Within this setting, however, information may be shared by
and between family members that is not known to the excluded professionals. The conference here
becomes a forum where family issues can be aired and addressed. This needs to be seen in the con-
text of the collectivist nature of particularly M�aori families which see issues related to the family as
“family business” in contrast to a more P�akeha/English approach who tend to view these as “pri-
vate” matters. There are no limits on what information can be provided by family members during
the family time. The expectation is that the discussion was and will remain “confidential.” However,
there is no way of knowing how much further discussion occurs within the family following the
conference. If there is agreement that the concerns outlined by social workers are present, then the
family group develops an initial plan that will address the care and protection/youth justice
concerns.

The third stage, plan finalization, occurs with the family group presenting their plan designed to
address the statutory agency’s concerns to the social worker and professionals. The FGC Co-
ordinator facilitates the group to reach a consensus on the plan. This can involve further discussion
of the information shared during the family time and which the family have agreed can be shared
with those entitled professionals and the FGC Co-ordinator. Discussion of the plan is confidential,
and it is only the agreed plan which is disclosed to the court. Offers, statements and information
shared during this part of the process are privileged. Agreement by consensus is required. The plan
must be agreed to by those who are entitled to be present as specified by OTA.60 The Co-ordinator
must prepare a written record of the agreement. This is a statutory requirement found in section 29
(3) of the Act. The Co-ordinator has no power to record matters upon which there was
disagreement.

V. ISSUES OF PRIVILEGE AND CONFIDENTIALITY WITHIN THE FGC

The pivotal provision in the OTA is section 37. Section 37(1) provides that no evidence shall be
admissible in any court, or before any person acting judicially, of any information, statement, or
admission disclosed or made in the course of a family group conference. This restriction does not
apply to a record made by a care and protection Co-ordinator under section 29(3). To be covered
by the privilege, the item or subject of concern must involve information, statement or admission. It
does not extend to embrace behaviour. Equally, if it is information, a statement or admission that
was not disclosed within the course of the FGC, it is not covered. Thus, discussions immediately
prior to the FGC commencing or immediately after it has concluded are not protected. The privilege
does not apply to information or reports given to the conference by information-givers such as psy-
chologists or medical professionals who may provide a report identifying a child’s emotional or psy-
chological needs or of injuries that a child has suffered. Using a purposive interpretation of
section 37, the section is aimed at any information, statement, or admission which comes to light
for the first time during a family group conference’s deliberations.61
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A substantive judicial comment on the operation of section 37 is:

“The purpose of s 37 is to ensure that all parties attending a Family Group Conference may speak can-
didly and freely to the Conference, knowing that … admissions, or statements made against their inter-
ests cannot be brought up in later proceedings A purposive interpretation of the section leads to a
conclusion that it is designed to promote open, honest discussion during the Conference in order to
achieve solutions for children who are in need of care and protection.62

The court in that same case then went on to note that the section is restricted to the admissibility
in a court of actual disclosures made at a conference, reflecting the need for frank discussion by
entitled participants of the issues. The nature and scope of the privilege was further explored with
the observation that the privilege accorded to the FGC does not apply to information or reports by
those present at the conference for that purpose:

[12] The section is not designed to suppress evidence deriving from sources outside the Conference, but
which may have been conveyed to the Conference as part of the ’information giving’ exercise. Other-
wise, any report to the Conference by a doctor, school teacher, policeman or neighbour of the facts
which have led to the concerns arising for the child would, for all intents and purposes, vanish, never to
be repeated if for example it became necessary to litigate an opposed application for declaration, or to
review orders and plans prepared in terms of the Act, once a declaration had been made.

[13] The phrase ’disclosed or made in the course of’ refers to information unveiled, or admissions made
in the context of the Conference.

[14] If that information is available from an extraneous source it is of course admissible. If for example
a youth offender admitted culpability for offences, in the course of a statement to the police, and then
did so again in the course of the Family Group Conference, his admission to the police would not
become inadmissible simply because he had repeated the admissions in the course of the Conference.

[15] Similarly here, evidence of observations and opinions, reduced to writing and which are prepared
for a variety of purposes, including presentation to a Family Group Conference, are not thereby inadmis-
sible or barred from use for the other purposes.”

The privilege therefore does not apply to actions of a person within a conference that may constitute
an offence against the criminal law or provide a basis for intervention by the family court under the
Family Violence Act 2018.63 Thus, if an assault occurs in an FGC, that can be the subject of criminal
proceedings or result in proceedings under the Family Violence Act 2018. In L.D.H. v. S.H.,64 the court
was required to determine whether an applicant65 for a protection order under the Domestic Violence
Act 199566 could rely on evidence of both being physically “charged at” and verbal threats by family
members as to her safety that occurred within the conference (but with the issues relating to those
actions and statements not related to its purpose). The conference concerned the applicant’s granddaugh-
ter. The applicant had made an audio recording of the FGC. The court held that in the particular family
context the threats were uttered in the course of the FGC and thus were covered by the privilege. There
were ongoing tensions within the wh�anau about matters outside of those which were the subject of the
conference, which added to the likelihood that discussion of whether a child was in need of care or pro-
tection would be heated. The judge was satisfied that the threats were simply part of an inflammatory
exchange and did not meet the standard required so as to amount to a criminal offence which would
have taken the threats outside the bounds of the statutory privilege.

What emerges from the case is the recognition of a necessary balancing exercise: on the one
hand that the discussion can get heated and tempers frayed, which can include threats of assault and
worse but which will never be acted upon in literal manner and, on the other hand, a need to ensure
that the privilege is not used to protect or hide criminal behaviour or family/domestic abuse. The
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nature and extent of what is done or said could, from a public policy perspective, result in the pro-
tective cloak being lifted, so that where words spoken at a family group conference amounted to
gross domestic violence or worse, evidence of that abuse might also be admissible in a domestic
violence application.

Thus, “behaviour” within the FGC is not covered by the Act, not being information, statement or
admission, and evidence of it is admissible in a court, if that was the consequence. This also reflects
the situation where (now repealed) section 18 of the Family Proceedings Act 1980 provided a statu-
tory privilege for counsellors and is now reflected in section 14 of the Family Dispute Resolution
Act. A counsellor could give evidence of where a person was and of that person’s state of mind as
distinct from statements that may have been made during counselling. Similarly, evidence could be
given of matters of fact that were not of information, statement or admission made in the course of
counselling.67 The OT website notes that “many people will only speak freely if they believe the
information they share will not be repeated anywhere else” and where actions of a conference par-
ticipant give rise to an offence being committed within the conference—an assault for example—
“it’s still a crime if someone assaults another person at a conference. However, nothing that is said
at the conference can be used as evidence in court against them.” This statement fails to appreciate
the nuances of the law section 43 as explained by the associated caselaw.

Family group conferences therefore at times will address allegations that go to the very heart of
family life—the physical and sexual abuse and neglect of children. It is likely to be inevitable that
when a conference comes to hear the narrative of concern, that tension between family members
will be present and the atmosphere within the conference will be similarly tense. It is the duty of
the Co-ordinator to manage those dynamics, as was captured by the court in L.D.H. v. S.H.68

Parliament can have expected that topics that arise in family group conferences will sometimes arouse
strong feelings among participants. The substance of the concerns can be incendiary. Allegations of
neglect, abuse or inadequacy are hurtful, even if true. Unexpected revelations or allegations can evoke
strong responses. Subject of perceptions and misperceptions are likely to be aired. Where there are ques-
tions about whether a person is fit to be a caregiver, reactions can be visceral.

Hence, the need for that statutory privilege to ensure that the FGC functions as intended and
within a structure of privacy, enabling necessary free and frank exchanges about the issues of con-
cern touching upon the child whose wellbeing is at the centre of the conference.

Conceptually, there is tension whether the privilege conveyed is so wide as to prevent subsequent
inquiry by social workers or police to investigate issues arising from a statement made at a confer-
ence that may impact on the protection and welfare of a child or young person. The welfare and
best interests of the child are such that it must trump the presumption of privilege. Nonetheless, any
subsequent inquiry that leads to formal intervention must be proven on the basis of evidence other
than that, obtained from a family group conference. The section 37 restriction should also not be so
narrowly interpreted so that the protection applies to statements which are not related to the statu-
tory functions of the family group conference, for so long as what was said occurred within the con-
ference. Therefore, if there is an allegation made that an outcome was achieved by coercion, that is
a justiciable reviewable decision, and must be capable of being supported by evidence of what took
place. The public interest in the confidentiality of the process must be balanced with the public
interest in due process and in the system not being seen to support oppression.69 However, in the
case Re the B Children,70 it was held that section 37 prevented the court from going behind the offi-
cial record of the family group conference and listening to the parents’ allegations that pressure had
been placed on them to agree.

It is an offence under the Act to publish any report of the proceedings of the conference by any
means, (including social media).71 If this occurs, prosecution can occur, and a consequence could
see a person fined up to NZ $2000 for any individual who commits that offence. The only exception
is publication that relates to the collection of statistical information relating to conferences generally
or the publication of the results of bona fide research relating to conferences.
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VI. CHILDWELFARE LEGAL CONTEXT IN THE UNITED STATES

Since approximately 1935, the U.S. federal government has enacted laws and regulations that
provide for the protection of children who must be removed from their parent(s) care due to neglect,
abandonment or abuse. The U.S. Department of Health and Human Services, Children’s Bureau
provides information about programs and develops policies which guide each state in meeting those
federal requirements. Specifically, the Children’s Bureau “supports states (plus the District of
Columbia, Puerto Rico, and the Virgin Islands) to provide board and care payments for eligible
children who are under the supervision of the state and placed in foster family homes or childcare
institutions that are safe and licensed. The program is authorized by Title IV-E of the Social Secu-
rity Act, as amended, and implemented under the Code of Federal Regulations (CFR) at 45 CFR
parts 1355, 1356, and 1357. The program’s focus is children who are eligible under the former Aid
to Families with Dependent Children program and who were removed from their homes as the
result of maltreatment, lack of care, or lack of supervision.”72

Recognizing the voluminous and compelling research indicating that children who are removed
from the custody of their biological parent(s) had much better outcomes when they were placed
with family (kinship placements),73 the United States Congress passed one of the most important
bills addressing gaps within the U.S. foster care system. That new law, Public Law 110-351 is titled,
“Fostering Connections to Success and Increasing Adoptions Act of 2008.”74 There are many provi-
sions contained within this legislation. However, one of the most significant is the requirement that
once a child or youth is removed from his/her home, states must implement a process to identify,
locate and notify “relatives.”75

Fostering Connections, (hereinafter “The Act”) is a comprehensive measure designed to improve
outcomes for children in foster care by providing networks and support for kinship guardians, pro-
moting permanent family placement, and enhancing health care and education services for children
in foster care. In addition, the law extends federal support for young adults in foster care to age
twenty-one years.76 Subpart 1 of the Act includes Section 103: Notification of Relatives which
states:

… within 30 days after the removal of a child from the custody of the parent or parents of the child, the
State shall exercise due diligence to identify and provide notice to the following relatives: all adult
grandparents, all parents of a sibling of the child, where such parent has legal custody of such sibling
[233], and other adult relatives of the child (including any other adult relatives suggested by the parents),
subject to exceptions due to family or domestic violence.77

The notice provided to the relatives must include the following: (1) that the child has been or is
being removed from the custody of the parent(s); (2) an explanation of options the relative has
under federal, state and local law to participate in the care and placement, including any options that
may be lost by failing to respond to the notice; (3) the requirements to become a foster family home
and additional services and supports that are available for the children; and (4) if applicable, kinship
guardianship assistance payments.

The Act and other federal legislation or policy, fail to address or provide specific procedures for
any type of “family engagement” process once family members have been notified and they express
an interest in becoming involved with planning and/or placement for the youth.78 The
U.S. Department of Health and Human Services published a “Program Instruction” memorandum
in 2010, two years after the passage of The Act.79 This memorandum included, among other things,
the following paragraph:

We encourage the agency to develop protocols for caseworkers that describe the steps that should be
taken to identify and notify relatives when a child is removed from his or her home. Further, we encour-
age the agency to go beyond this requirement to specify ways to identify and work with relatives
when the agency first becomes involved with a child at risk of removal.80 [emphasis added].
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Other U.S.-based organizations published resources to further assist those working with relatives
once family members had agreed to be involved.81 These additional resources suggest that child
welfare professionals have many options when meeting with relatives, including the use of family
group decision making, team decision making, family team conferencing, permanency teaming, and
“other similar family group conferencing meetings….”82

VII. THE IMPLEMENTATION OF THE FGC AND OTHER RELATED APPROACHES IN
THE UNITED STATES

In the United States, the implementation of the family group conference in some communities
preceded the 2008 Act. A number of public child welfare agencies in the United States began FGC
implementation efforts in the mid-1990s, without a legal framework or mandate. Initially most of
these child welfare agencies viewed the family group conference as an innovative or best practice,
with some instituting policies and procedures to support the implementation of FGCs. In
New Zealand, as noted above, this legislation lays out the rights, obligations, powers and entitle-
ments that guide the FGC, with all children entitled to the statutory agency organizing their family
group into a decision-making forum. Vacant that type of structure, U.S. child welfare agencies have
relied on procedures or a new practice paradigm with committed practitioners to install the family
group conference.83 With insufficient capacity to meet demands, this approach has resulted in social
workers and other agency representatives serving as gatekeepers to which families are referred to
receive an FGC, based on their judgments of “appropriate” families, the perceptions of FGC
effectiveness,84 and other factors such as a worker’s time in a current position, perceptions of super-
visor competence and leadership support.85

The family group conference was envisioned as a technical tool—a specific meeting process.
However, what was missing from most implementation efforts was a legal foundation that mirrored
the confidentiality and privilege protections that were embodied in New Zealand laws. In addition,
the United States’ implementation of the FGC was missing an understanding of how the FGC chal-
lenged child welfare system orthodoxy and for the FGC to be in alignment with the values of the
approach required the deconstruction of dominant processes (such as professional risk and safety
assessments) and structural changes within the child welfare and court systems. The objectives of
inclusivity, family participation in decisions about their children, building social and community
networks, self-determination, equity in service access, and privileging the voice of family groups
proved difficult to achieve when they are solely dependent on agencies and courts that have patriar-
chal and oppressive structures and tendencies.

In the early 2000s, other family meeting models emerged, such as team decision making, family
team meetings, and rapid planning conferences. In common, these models required child welfare
agencies to hold family meetings in expedited timeframes, within twenty-four to seventy-two hours
of the referral. Minimal efforts, if any, were made to widen the family circle for decision making. In
addition, independent professionals were hired to facilitate what were typically scheduled to be no
longer than two-hour meetings. With significant personnel and financial resources, agencies con-
structed procedures that required one of these meetings within days of an imminent placement or
before a placement change with the intent of decreasing unnecessary placements or placement
moves. While these other family meeting types proliferated, the FGC withered as a decision-making
construct. The objectives undergirding the FGC also stalled, as did the notions of the extended fam-
ily group having a say in the lives of their children, the importance of social networks, and self-
determination, since these are not embodied in these other models. Ultimately any model that was
promised to increase the use of kinship care, without the provision of any kinship supports, was
embraced, most likely because it was seen as a way to conserve government resources and less so
because there was a desire to genuinely involve family groups in decision making.

Thus, while many states were early adopters of family engagement models, the 2009 Act spurred
further growth with most, if not all, states incorporating one or more of the family engagement
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models once relatives become involved; or they developed their own processes to involve and plan
with the family.86 Through their state representatives, many have passed legislation to ensure these
processes are followed by those mandated to work with families.87

For example, in 2012, the California Governor signed legislation which markedly changed the
state’s implementation of child welfare services.88 After meeting the federal and state mandates to
identify and notify relatives, these changes included a requirement that the child welfare agency
convene “a group of individuals that includes the child or youth, family members, professionals,
natural community supports and other individuals identified by the family who are invested in the
child, youth and family’s success.”89 The team is identified as a “Child and Family Team” and the
meeting is designated as a “Child and Family Team Meeting.” A fundamental principle of the Child
and Family Team meeting is to involve every member of the team in an ongoing process of
assessing, planning, intervening, monitoring and refining services for the youth and family. The
intent is to ensure that those children who must live apart from the biological parents, live in a per-
manent home with committed adults who can meet their needs, while at the same time, building a
network of support for the family and youth.90 The first meeting is mandated to occur within
sixty days of removal from the youth’s biological parents.91

Wisconsin’s Child and Family Team Meetings provides another example policy that guides the
child welfare agencies in engaging families in case planning. These meetings are to be conducted
using a strengths-based, solution-focused approach that incorporates the values and principles of
family centeredness, respectful interaction, cultural responsiveness, and partnership. The size, com-
position, function, and goals of the family team must be driven by the underlying needs and safety
concerns of the family. The team must be identified by the family and consist of extended family
members, the caseworker, informal/formal supports and service providers. Ideally, all of the identi-
fied team members are committed to the family’s goals and invested in change. Initial Child and
Family Team Meetings should occur during the assessment and planning phase of the case
process.92

VIII. ISSUES OF CONFIDENTIALITYAND PRIVILEGE IN THE UNITED STATES

Even with state specific laws and policies to identify, notify and engage relatives, and require the
family to determine who participates as part of the “family team,” issues of confidentiality and
information sharing have emerged in “family meeting” contexts. Child welfare agency professionals
struggle with issues of confidentiality as well as with what information can be shared with those
attending these “family meetings.” These struggles begin immediately when professionals initially
reach out to family or when family members contact the state child welfare agencies.93

Legal scholars have suggested that two federal child welfare laws—PL 96-272 and the Child
Abuse Prevention and Treatment Act—have provisions that would enable information sharing to
extended family members in family meeting contexts.94 While states’ interpretation of CAPTA vary
significantly, the “need to know” provision may provide a legal foundation that would permit disclo-
sure of case information to extended family participating in family meetings.95 As extended family
members become classified as part of multi-disciplinary teams or gain formal status, they would be
entitled to receive case information, as their involvement in family meetings would be seen as ful-
filling the functions of CAPTA in improving assessment and service planning.96 In other words,
they would “need to know” the agency-held information about the child and family’s involvement
with government agencies and community-based providers related to the child welfare concerns to
be able to make well-informed decisions.

Some states have sought to address these specific issues with the passage of statutory mandates
and/or local policies. For example, California passed additional legislation and added a statute
which addressed the issue of confidentiality within the Child and Family Team meeting to protect
communications within the meeting and encourage transparent and robust conversations. Specifi-
cally, that statute outlined that the information shared among the team shall be received “in
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confidence for the limited purpose of providing necessary services and supports to the child or
youth and family and shall not be further disclosed except to the juvenile court with jurisdiction
over the child or as otherwise required by law.”97 It further provided that those with the legal power
to consent shall sign an authorization to release information to team members as well as language
that specified that the information shared within this meeting “shall be deemed private and confi-
dential and shall be protected from discovery and disclosure by all applicable statutory and common
law.” The only limitation is when the team deems that disclosure of some information would present
“a reasonable risk of a significant adverse or detrimental effect on the child’s or youth’s psychologi-
cal or physical safety.” If shown, the information shall not be disclosed. The goal of this legislation
was to promote more effective communication to develop a plan to address the needs of the youth
and family.98

Other organizations have sought to provide additional guidance for child welfare workers and
judicial officers/judges who are required to oversee the agencies efforts to find and involve family
and who may be worried about even the initial sharing of confidential information.99 The Judicial
Guide to Implementing the Fostering Connections Act addresses concerns related to the Act’s
requirement to notice relatives.100 This publication indicates that:

Federal, state and local laws require child welfare agencies to keep certain information confidential. The
requirement that states provide notice that a child is entering or has entered foster care supersedes and
preempts those provisions. However, only the information necessary to comply with this federal require-
ment can be shared. “There is no requirement to share the circumstances leading to the removal in the
initial notice. If the child is placed with the relative or the relative becomes involved in the child’s care,
additional information may be shared as appropriate. As in most aspects of child welfare practice, a
determination of what can be shared will depend upon the individual circumstances, as well as local,
state and federal law.101

In lieu of additional guidance or state/local policies that further delineate confidentiality and
privilege in information sharing in family meeting contexts, child welfare agencies have embedded
a number of practices that create informal protections. Before family meetings, some child welfare
agencies have developed release forms that, upon parent/guardian signature, allow them to share the
child abuse and neglect concerns with anyone who has a relationship to the child(ren) for purposes
of encouraging and preparing them to participate in family meetings. During the meeting, these
practices include: having family meeting participants sign confidentiality forms before the meeting
begins to encourage participants to keep the discussions during the family meetings confidential;
and asking child abuse and neglect mandated reporters to self-identify so that participants can make
informed decisions about what information to share in their presence. Ultimately, both the formal
policies and informal practices intend to create family meeting forums that ensure that the assem-
bled family group is provided the agency-held information, agrees to keep the conversation within
the family meeting confidential, and understands the context of privilege so that they can determine
what information they wish to share during the forum.

IX. CONCLUSION

The New Zealand law that enshrined the FGC as a construct in child welfare and youth justice
decision-making has entitlements and intricacies that create the opportunity for inclusive, transpar-
ent and protected forums. Given that the law protects entitled members’ participation in the FGC
and lays out the provisions related to confidentiality and privilege, it is likely that these protections
facilitate family groups sharing and discussing more freely, melding the information shared by the
agency and using the private information held by their family group in their decision-making. This,
it is hypothesized, leads to family groups making the most well-informed and protective decisions.
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In comparison, the implementation of confidentiality and privilege notions in family meeting
practices in the United States, are heavily dependent on the implementing State or local jurisdiction.
While this article provided a few state policy examples with information sharing protections, before
family meeting processes are initiated, it is important that family group participants have a full
understanding of what, if anything that is shared during the family meeting, can be used by whom
and under what circumstances. Otherwise, a system reform strategy, like the FGC or other family
meeting type, that is intended to facilitate a decision-making process that is comprehensive and
transparent, may compromise the privacy of family members and expose family members to addi-
tional inquiries into their private lives. Ultimately, the lack of detailed confidentiality and privilege
provisions may undermine the intent of family meetings which was to facilitate a free exchange of
information so that the plans developed with and on behalf of children take into account family-
held knowledge and wisdom.
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